Petitioner's evidence includes the decision of Commission
Judge Virgil Vail in Secretary v. Calvin Black Enterprises, 5
FMSHRC' 1440 (Tr. 9, 10; Exhibit P-l) .

Calvin Black, Hanson Bayless, and Wendell Jones testified
for respondent.

Calvin Black indicated that Calvin Black Enterprises
(hereafter "CBE") is a sole proprietorship owned by himself.
CBE owns the capital stock in Markey Mines and the lease on the
minerals rights.  CBE contracted with Markey Mines to operate the
mine.  Markey Mines owns the mining equipment.

CBE also contracted with Sanders Exploration to survey the
mine.  Sanders had general authority to enter the mine.  But, in
fact, on the day of this inspection, Donaldson and Sanders were
underground without respondent's permission.  The company later
precluded such action by keeping its gates locked <Tr, 70, 74,
80) .

Hanson Bayless and Wendell Jones both indicated that when
they arrived at the mine at 8:00 a.m. on the day of the in-
spection the surveyors had already gone underground.  In
addition, Bayless, in his 30 years' experience, had never seen
the need for self-rescue equipment in this mine.  This condition
may have been a hazard in some mines but not in the Markey Mines
(Tr. 99-100, 123-125).

Wendell Jones claimed the inspector's instructions to the
surveyors concerning self-rescue equipment took only 15 minutes.
He further denied that the inspector directed him to give
additional training to Donaldson and Sanders (Tr. 157).

Discussion

Respondent raises two threshold issues.  Initially, it is
asserted that the cases are fatally defective because the
citations name the operator as "Calvin Black Enterprises."  But
the proposal for penalty was filed in five of the cases against
"Markey Mines, Incorporated" namely, in WEST 8Q-376-M, WEST
80-416-M, WEST 80-487-M, WEST 81-76-M and WEST 82-182-M.

The second contention is that the two surveyors were
employees of Sanders Exploration Company, an independent con-
tractor.  Therefore, respondent urges it cannot be held liable
for the acts of an independent contractor .

Concerning the initial issue, it is correct that the
citations in the above docketed cases show the operator as
"Calvin Black Enterprises."  The citations further identify the
mine site as the "Markey Mines."
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